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1. Introduction

International law underwent a major shift when the second World War ended; the creation of
the United Nations (UN) led to a system based upon human rights. The UN Charter, which
affirmed support for equal rights and self-determination,® was adopted in 1945, followed by
the Universal Declaration of Human Rights (UDHR) in 1948. A number of binding treaties
were ratified in the years that followed, most notably the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social, and Cultural
Rights (ICESCR) in 1966.3 This shift, together with the first explicit endorsement of self-
determination, 4 (defined as the freedom of a group of people to choose a political status and
pursue development®) led to the demise of colonial powers dominating entire peoples and the
creation of a number of new states. Indigenous peoples, effectively trapped within the borders

laid down by their colonial oppressors, were largely left out of this.

Indigenous peoples, broadly defined as tribal groups that have been somewhat engulfed by
settler states,” have often been left at a severe disadvantage by this subjugation.® They make
up about 5% of the world population but 15% of them exist in extreme poverty.® The human
rights of Indigenous peoples had long been treated as a domestic matter for the states in which
their territory fell.X® This often had disastrous consequences, particularly in terms of their
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culture and socio-cultural human rights. Forcible attempts were made to assimilate Indigenous
peoples in Canada, for example, through the state-sponsored residential school system, in
which children were separated from their families, and housed in inhumane conditions. They
were ‘educated’ as a means to stamping out Indigenous culture, whilst transferring the children
onto the lower rungs of the economy.!! This practice continued for over a century*? and, along

with other government policies, has been termed a cultural genocide.*®

An international Indigenous rights system has developed during that time frame, however.
There are now a number of international agreements and treaties that concern Indigenous
peoples, most notably the UN’s Universal Declaration on the Rights of Indigenous Peoples
(UNDRIP).}  Whilst this has brought necessary attention to the plight of Indigenous peoples,
it is not regarded as a fix-all solution. General Assembly President Sheikha Haya Rashed Al
Khalifa has warned that ‘even with this progress, Indigenous peoples still face marginalization,
extreme poverty and other human rights violations. They are often dragged into conflicts and
land disputes that threaten their way of life and very survival.’*> This article argues that these
clashes have, to an extent, undermined the protections of Indigenous rights, and whilst
Indigenous peoples are now recognized by the international human rights regime, they continue
to be marginalized. There are fundamental disagreements between several states, not least
Canada, and the international Indigenous rights regime. Some of these are ideological, owing
to the nature of Indigenous cultural rights themselves and to their uncomfortable fit within the
international, ‘universal’ human rights regime that has been prominent since 1945. Other
problems are more practical, stemming from the profound clashes between Indigenous cultural
beliefs and the more Eurocentric values that tend to underpin modern, Western political and

economic systems.

A critical examination of the international Indigenous rights system is presented here, with
Canada used as a case study. The background and development of the international Indigenous
right system is outlined and explained, and its evident strengths and weaknesses briefly
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described. The article then examines ideological clashes between Western conceptions of
human rights and Indigenous rights: self-determination, cultural, and land rights, as well as the
collective nature of Indigenous rights. The practical incompatibilities between Indigenous
peoples in Canada, and Canada as a sovereign settler state are then evaluated. This will point
to the conclusion that the cause of Indigenous peoples has been only marginally advanced by

the international Indigenous right system and that the future is not particularly promising.

2. The International Indigenous Rights System

Indigenous peoples were not (explicitly) assisted by the renewed fixation on human rights in
the aftermath of the second World War. As set out in the preamble to the UDHR, the
international human rights system is based upon ‘equal and unalienable’ rights for all ‘members
of the human family.’ Indigenous peoples do not wish to be assimilated into the “human family’
however: they would prefer to be allowed to be free to live as they have lived for generations
without outside interferences with their unique culture. The International Labour Organisation
(ILO)’s Convention 107 of 1957 expressly included Indigenous peoples, but the main aim of
that Convention was to integrate them into the labour force, and to offer little help for the
protection or promotion of Indigenous culture.'® There are currently two notable international
documents based upon Indigenous rights. The most widely ratified of these is the UNDRIP.
The UNDRIP was the result of twenty years of drafting by the UN Working Group on
Indigenous Populations and its fraught negotiations were beset by antagonistic lobbying by
several uncooperative states.!’ It was eventually passed in 2007 by a resolution from the UN
General Assembly with 144 votes in favour and four voting against it: namely, the United
States, New Zealand, Australia, and Canada. All four eventually endorsed the declaration,®

rhetorically if not substantively. The UNDRIP enshrines the right to self-determination,®
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cultural traditions and customs,?® self-government,?* the right to participate - and be consulted??

- in relevant decision-making,?® and the right to hold traditional lands and resources.?*

The other major Indigenous rights covenant is the ILO’s Convention 169, which replaced
Convention 109 in 1989.2° There are only 23 signatories to Convention 169.2% most of whom
are in Latin or South America. Self-Determination was not mentioned explicitly by Convention
169, although the preamble asserts the aim of enabling Indigenous peoples to ‘exercise control
over their own institutions, ways of life and economic development.’?” This seems to be an
implicit invocation of self-determination as Rombouts has noted.?® Anaya further points out
that Article 4 - which compels signatories to adopt special measures to safeguard Indigenous
institutions, property, labour, and culture - also seems to hint at self-determination.?®
Convention 169 also gives Indigenous peoples rights to traditional land*® and resources, ! the
right to be consulted with where interests are affected,® and the right to respect for cultural
and spiritual values, and institutions.®® It should be noted that both the UNDRIP and
Convention 169 may be a reflection of customary international Indigenous rights law to some
extent. Anaya (writing a decade before the UNDRIP was adopted) was of the opinion that
Indigenous cultural integrity,®* traditional land and resources,® and self-government (though
not self-determination) had become normative.*® Even those four states that opposed the

UNDRIP accepted that many of the rights it ascribes to are indeed indicative of customary
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law.3” Other rights, notably self-determination,®® caused disagreement and led to opposition

from those states (discussed more fully, below).

The biggest difference between the UNDRIP and the Convention 169 is that the Convention
169 is legally binding on its signatories.>®* The UNDRIP, on the other hand, is largely dependent
upon states taking it upon themselves to incorporate the rights espoused into their domestic
legal systems. This can be demonstrated by the attempt to invoke the UNDRIP in reference to
an application for judicial review against the Canadian federal government’s deliberate
underfunding of the Indigenous child welfare system. The government answered that the
UNDRIP only imposed political, not legal, obligations.*® The court decided the case against
the government on other grounds, ** but the government is appealing against this decision as
well as an order to compensate victims.*> There have been several other attempts to use the
UNDRIP in courts; notable amongst these is Ktunaxa Nation v. British Columbia, ** where the
Canadian Supreme Court declined to update its jurisprudence on Indigenous land claims to
accord with UNDRIP standards.**

The UN has however created supervisory mechanisms for the UNDRIP. The UN Permanent
Forum on Indigenous Issues, which is made up of state government and Indigenous reps,
provides advice and information to the UN and raises awareness of Indigenous issues.*® The
Expert Mechanism on the Rights of Indigenous Peoples researches and reports on Indigenous
issues.*® Finally, the UN will send Rapporteurs to states to investigate and report on the
Indigenous rights situation on the ground, using UNDRIP as the standard of evaluation.*’ In
2013, several years after Canada had dropped its opposition to UNDRIP, a UN Rapporteur

penned a damning report on indigenous affairs, noting no improvements in resolving the
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inequalities between Indigenous and non-Indigenous peoples in regard to health care,
education, welfare, social security, and housing (mentioned in an earlier critical UN report in
2004). There had been little government effort to rectify the situation.*® Recent developments
show little if any improvement: Indigenous peoples make up 30% of Canada’s prison
population despite representing 5% of the country’s population and this is expected to
increase.*® Over half of Indigenous children live in poverty,> about 25% of indigenous peoples
live in overcrowded housing, and about 37% have no reliable access to uncontaminated water

despite Canada having more freshwater than any other state.5!

This is not to say that the international Indigenous human rights system has not had any effect,
nor does this mean that the UNDRIP is useless. It is desirable for the UN to visit countries like
Canada and shed light on these issues, and to be able to evaluate compliance with the universal
standards of the UNDRIP. However, given that the UNDRIP was largely the result of much
disagreement and compromise, and that opposition was not limited to the four states who would
later oppose its adoption - and that even the version that resulted from compromise was still
not palatable to those four states®- it is not clear as to exactly how an effective enforcement
mechanism could ever have been agreed upon. The likely future impacts of the UNDRIP will

be limited to the extent that each signatory allows.
3. ldeological Conflicts and the Nature of Indigenous Rights
It is worth noting here what makes Indigenous rights, especially cultural rights, unique.

Indigenous culture cannot be covered by the likes of Article 15 of the ICESCR (right to take
part in cultural life);>® Indigenous peoples have long linked the protection and survival of their
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culture to self-determination® to the point that the two have become effectively inseparable.*
Anaya has explained that this has made self-determination fundamental to the Indigenous
cause; it is both the ultimate goal (the ‘raison d’etre °%) of Indigenous rights and the chosen
method for securing all other Indigenous rights.>’ For this reason, when the term ‘Indigenous
cultural rights’ is used, it will refer to all of the unique rights that Indigenous peoples aim to

achieve through self-determination, up to and including self-determination itself.

Self-Determination has long been treated with suspicion in international law. It was espoused
by US President Woodrow Wilson and Soviet leader VIadimir Lenin after the First World War,
when the East-West divide was already evident. Wilson did not agree with Lenin in thinking
that self-determination extended to secession and independent statehood, by any means
necessary.®® This disagreement led to self-determination being excluded from the League of
Nations framework,*® and although it was included without definition in the Charter of the
UN®C - which replaced the League - it was not recorded in the UDHR.5 All of this, including
the lack of definition in the UN Charter, seems to have been the result of state resistance to
providing a definition that may encourage those with cause to invoke it.? This indicates that
self-determination is in itself a controversial concept. Opposition to self-determination for
Indigenous peoples is based also upon the role self-determination played in the post-World
War Il era of decolonization, where the term was invoked in support of post-colonial
independence.®® The worry on the part of some states is evident in the UNDRIP; the article 3
right to self-determination was originally drafted to allow Indigenous peoples control over their
cultures, economic interests and development, and their traditional land and resources, amongst
other things.5* Opposition, especially from Canada, US, Australia, and New Zealand, watered
this provision down.% In the final version, the vague articulation of self-determination in article

3 is qualified by article 4, which suggests that self-determination is to be exercised through
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autonomous self-government®® and by Article 46(1) which emphasizes that the rights found in

the UNDRIP cannot be used to violate the territorial integrity or sovereignty of existing states.®’

Whilst it has been established that self-determination can have an internal dimension, in
allowing groups to choose their internal political status within a state (self-government)®8,
Anaya believes that this misunderstands the demands for self-determination by Indigenous
peoples. His conception of self-determination is broadly based upon being governed in
accordance with the will of the people and being able to pursue development under that
governance.®® He argues that secession or self-government are simply remedies to be
demanded when his conditions for self-determination are denied,”® and that Indigenous peoples
(who, after all, are not a uniform group of people) would be satisfied by the lesser — as
compared with secession - remedy of self-government, provided that they are in genuine

control of their own interests.’*

It was mentioned earlier that self-government is regarded as a norm of Indigenous rights law.
Even Canada, the US, Australia, and New Zealand have incorporated some level of Indigenous
self-government into their domestic arrangements.”? It is less clear whether Indigenous self-
determination has become a norm; Vrdoljak notes that acceptance has increased, but the
content of self-determination, in terms of controlling interests and development, beyond the
existence of self-government, remains contested.”® This lack of clarity appears to have been
caused by the lobbying of those four states that opposed the UNDRIP, and article 3 read
alongside articles 4 and 46(1) have only caused more disagreement and confusion. MacDonald
and Wood suggest that this lack of clarity has not only failed to advance Indigenous control
over their own interests,”* but has also prevented further advances by legitimating a status quo

that allows self-determination to be satisfied by the bare existence of self-government’® without
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affording Indigenous people legitimate control over their interests. If true, this is a

disappointing development.

There is another fundamental aspect of self-determination for Indigenous peoples; self-
determination is also regarded as inter-connected with control of traditionally occupied lands
and the resources found on, around, or submerged beneath those lands.”® Although Indigenous
peoples are made up of a litany of disparate groups that sometimes have different goals, this
connection generally unifies these groups.”” There is certainly an economic element to this,™
as being in control of development - an aspect of self-determination - encompasses economic
development. Indigenous peoples enjoy a special relationship with the land they occupy,
however. This is a mutual relationship of stewardship’ that is based upon the idea that their
culture and way of life is inseparable from their traditionally occupied land.® Indigenous
peoples therefore not only see their self-determination as necessarily connected to the
protection of their culture and their land, but also see their culture as inseparable from the lands

upon which that culture had been developed.

It has been mentioned that the right to traditional land and resources seems to have become a
norm of international customary law, and the right to consult, found in both the UNDRIP and
Convention 169, seems to have developed into a norm as a means of respecting the right to
traditional land. What remains unclear is what international Indigenous rights law requires of
states to fulfil this right. The UNDRIP instructs states to consult ‘in good faith’ in order to
obtain ‘free, prior, and informed’ consent before taking any action that may affect Indigenous
interests,®! whilst Convention 169 compels signatories to consult with the aim of agreement or
consent.®2 The Inter-American Court established a number of conditions that consultation must
meet®® as well as a sliding scale that requires deeper consultation for more significant impacts

upon Indigenous affairs,34 largely because the respondent (Ecuador) had ratified Convention
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169.8° (Canada’s approach to the duty to consult in practice will be analysed in the next

section).

In terms of collective rights, the inseparability of Indigenous rights to culture, property, and
self-determination helps to explain why the universal human rights system — as found in the
likes of the ICCPR and ICESCR — may be of little interest to Indigenous peoples. Culture,
property, and self-determination, as Indigenous peoples understand them, are collective rights,
whilst universal human rights tend to be individually focused.®® Broadly, the individual focus
of universal human rights, under which minorities would access rights individually and be
protected by a prohibition on discrimination,” aims to adhere to the principle of equality.®
Affording special treatment to Indigenous peoples has been framed as offending the principle
of equality,® which may be true to some extent, but Indigenous self-determination cannot truly
be reconciled with the notion of equality, given that Indigenous peoples do not wish to be
‘equal.” Michael Ilg argues further that singling out Indigenous peoples as groups enshrines
past differences,® and that treating their rights as collective will serve to deny some members
of Indigenous groups the ‘potential” of assimilation.®* This is deeply insulting, considering the
long, violent history of attempts to assimilate Indigenous peoples into the predominant culture:
it ignores the fact that assimilation is fundamentally opposed to self-determination. Indigenous
peoples wish to collectively exercise their own unique culture outside of the colonial culture
of their state and enjoy their own special relationship with their traditional lands. Being treated
equally to everyone else would in this sense be self-defeating. In sum, Indigenous rights and
values are complex and often extremely difficult to reconcile within the frameworks

established by Western cultures, for example, those seen in Canada.

4. Practical Conflicts

The Canadian Constitution contains some degree of recognition of Indigenous rights. Section
35 states that existing Indigenous rights will not be affected by the enacting of the constitution
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and that they will continue to be recognized.®? Canada’s legal relationship with Indigenous
peoples are also governed by the Indian Act 1876 and a number of treaties concluded with
individual Indigenous communities at different points in history.*® Those treaties, upon which
Canada would prefer to base its relations with Indigenous tribes, * were usually negotiated in
conditions where power was significantly imbalanced, and stacked against the Indigenous
tribes.®® The uncomfortable relationship between Indigenous rights and values, and those of
the sovereign states - like Canada - has often had an unfortunate effect on Indigenous affairs:
as Anaya has argued, Canada has created the illusion of trying to improve Indigenous affairs
whilst not actually effecting any meaningful changes. °® Leaving aside accusations of bad faith
on the part of the Canadian government, % there have been two notable areas of conflict. The
first of these is lack of understanding over the central role that culture and property play within
Indigenous self-determination. This can be demonstrated by the way in which s.35 protection
has been interpreted by the courts and the reaction to these decisions by the Canadian

government.

In terms of .35 and cultural rights, R v Sparrow % is a key case. Here, s. 35 was invoked by a
member of the Musqueam First Nations in respect of the right to hold an Indigenous licence to
catch salmon, which clashed with the Canadian laws limiting an allowable catch. The Canadian
Supreme Court based its approach on the understanding that s35 protection of Indigenous rights
was to be interpreted in favour of Indigenous peoples.®® Where indigenous rights might be
extinguished by statute,'® any such measure must be proportionate and necessary.'°* The
standard had clearly not been met in this case. This decision, the first major case after the
adoption of the Constitution, was identified by Jonathan Rudin as being generous towards the
rights of Indigenous peoples, possibly in the hopes of encouraging a new era of treaty

negotiations between Indigenous tribes and the government.!®> However, the Canadian
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103

government largely ignored the decision,** which may have impacted on the next major case

concerning s35 to reach the court.

R v Van der Peet'% concerned criminal proceedings against a woman who was said to be selling
salmon illegally despite such sales being a regular practice of her tribe. The appellant argued
that the law prohibiting her from selling salmon extinguished her s35 rights. The Supreme
Court took a less generous approach; it was decided that for salmon trading to be a right
protected by s35, it must have been developed before Indigenous contact with European settlers
occurred.'® Leaving aside the logical difficulties of proving such a thing - and the fact that
Indigenous tribes made contact with Europeans at different times, in different places - this was
a completely arbitrary restriction, 1% as Rudin and Justice L'Heureux-Dube (in dissent) noted.
As Rudin further points out, the decision treats Indigenous culture as something that ceased to
evolve upon contact with Europeans.’®” Eisenberg argued that this decision - which she sees
as a major limitation of the impact of both Sparrow and s35 in general'® - seems to have
severed the link between Indigenous self-determination and cultural protection.!®® The two
concepts are inseparable for Indigenous peoples, however. Self-determination depends upon
Indigenous peoples being in control of their own development (including cultural
development); significantly restricting the ability of an Indigenous tribe to determine for itself
what is or isn’t a cultural practice — in addition to having them prove whether the practice
existed before Europeans arrived - restricts cultural development and self-determination.
Moreover, allowing Sparrow to stand (having been decided prior to the UNDRIP’s existence)
is a remarkably narrow interpretation of article 11 of the UNDRIP: the right to ‘practise and

revitalise their cultural traditions and customs.’

The UN’s Human Rights Council - the treaty body of the ICCPR - has similarly severed the
link between self-determination and culture. Their refusal to award standing to individuals

under the article 1 right to self-determination, whilst also refusing to award standing to groups
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under the article 27 right to culture,'!!

ensures that the two rights cannot be claimed
simultaneously. This is further evidence that various aspects of international human rights law

are often incompatible with the rights claims of Indigenous peoples.

5. Section 35 rights: Indigenous Lands, Canadian Resources?

It is now generally accepted that Indigenous property rights are unique, or ‘sui generis.’*!2 This
is in alignment with article 25 of the UNDRIP, which ascribes the right to a spiritual
relationship with traditional lands. This was recognised in Canada by Delgamuukw v British
Columbial®® where it was also confirmed that Indigenous land rights, under s35, were also
inalienable, except by acts of the executive branch of the government (ie ‘the Crown’).1* This
was understandably initially heralded as a significant step forward for Indigenous peoples.!*®
However, with hindsight, the effect of the decision may have been somewhat overstated, and
not simply because the court later ordered a retrial:'!® those same Indigenous peoples (the
Wet’suwet’en) remain locked in a heated dispute with the Canadian province of British
Columbia over the subsequent construction of an oil pipeline on their land.**” The court placed
a significant burden®® on Indigenous claimants, requiring them to prove that they had
continuously!® and exclusively'?° occupied their land since the assertion of Crown sovereignty
(1856).12 It was noted that this was a more certain date than the vague reference to ‘contact
with Europeans’ seen in R v Van der Peet.*?? There are several difficulties with this decision.
Firstly, the requirement that occupation be continuous offers little help to those who have been
displaced.'?® Secondly, the use of terms like ‘exclusive’ and ‘occupation’ suggests that the
Supreme Court has merged Western-influenced property law principles with those of
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Indigenous customary norms, ignoring its spiritual relationship with land,'?* within which
such terms have little meaning. Additionally, the main proof offered of existing occupation, as
is common with Indigenous peoples, is the use of oral histories passed down through
generations.!? The Supreme Court in Delgamuukw did not exclude oral evidence, but did
confirm that occupation was to be evaluated via the narrow test from R v Van der Peet (of being
unquestionably established pre-contact).!?® The courts have long been suspicious of oral
evidence;!? such testimony is often ill-suited for use in a courtroom, given the tendency for
mythological elements.}?® Facts may vary too, as the stories are retold at different times by
different storytellers over the years.'?® It should therefore not be surprising that, as Anaya

noted, Delgamuukw has never yet been successfully used to establish a claim for land.t%

The only other way to establish Indigenous land claims has been through the specific claims
procedure that involves negotiation with government, but this offers little respite for
Indigenous peoples. Anaya reported that these negotiations often consist in, like Delgamuukw,
the placing of similarly onerous burdens of proof upon Indigenous groups: they are often
conducted in bad faith.'®® The government prefers to settle claims via financial
compensation,*3 which, given the sacred nature of the Indigenous relationship with tribal
lands, could hardly ever be framed as adequate. Whilst it is clear that Canada now recognises
that Indigenous land rights are ‘sui generis,” they are still a long way from truly fulfilling the
article 26 right to recognition of traditional lands found in the UNDRIP. In respect of resource
extraction and the duty to consult, Indigenous rights also arise. Many natural resources are
located on or around Indigenous lands, but are also central to Canada’s economic development,
accounting directly for 17% of their Gross Domestic Product.'*3Anaya lamented the stark
contradictions between the poor living conditions of Indigenous peoples in Canada and the

abundance of natural resources located on Indigenous territories; these peoples are subject to
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all the health and safety risks of unregulated resource extraction but entitled to few of the
economic benefits.'** Large-scale resource extraction is also inconsistent with the Indigenous
co-dependent relationship with land in general.’*® Problems with a lack of consultation have
largely caused this state of affairs.13®

The duty to consult was established by the Supreme Court in Haida Nation v. British Columbia
(Minister of Forests),*3” compelling the government (or private companies whose projects have
been approved by the government) to hold consultations with Indigenous groups when a
resource project may affect a right protected by s35 of the constitution.'® In Taku River Tlingit
First Nation v. B.C. (Project Assessment Director)**® the Supreme Court noted with approval
a number of steps taken in the consultation process,**° but provided little guidance, focusing
mainly on the process, rather than substance, of consultation.!*! This is out of step with the
spirit of the UNDRIP: Article 19 instructs states to consult ‘in good faith,” and to obtain ‘free,
prior, and informed consent.” Anaya noted further that Indigenous communities are often
consulted at too late a stage (in the project preparatory stages) for their input to be of any real
use.}*? Clearly, ‘prior’ consent is not being sought. Often, unreasonable burdens are placed
upon Indigenous leaders, for example too-onerous levels of paperwork. Keeping Indigenous
groups out of the process puts considerable pressure on Indigenous people to provide consent
to avoid their being painted as deterrent to economic development that would impact a
significant amount of people.** The notion of free, informed consent is compromised by such
actions, 14 and also casts Indigenous persons in an adverse light, as some media reports
confirm. **° This adversarial relationship is not particularly suggestive of a meaningful

consultation that has been undertaken in good faith.
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The limitations of the duty to consult can be demonstrated by recent and ongoing processes to
expand the Trans Mountain Pipeline (TMX). The TMX was opposed by the Tsleil-Waututh
Nation, based upon their Indigenous values and principles, and on an expert scientific analysis
of the risks of the project to the environment.!*® The consultation process contained serious

procedural failings'4’

and did not engage with Indigenous opposition: the decision to approve
the project was quashed by the Court of Appeal.'*® However, the federal government purchased
the pipeline from the private company who had been approved to build it and re-approved it
after correcting the procedural failings, with the intention of building the pipeline itself.1*° This
effectively ignored the continued Indigenous opposition and environmental concerns, and
made no effort to acquire free, prior, and informed consent. This state of affairs was made
worse by a subsequent decision of the Supreme Court, which confirmed that the duty to consult
with Indigenous peoples does not apply to an act of the legislature; rather, it only applies when
the government exercises its prerogative powers or where a private company is concerned.**
This directly contravenes article 19 of the UNDRIP, which explicitly mentions legislative
measures that affect Indigenous affairs. It appears that Canada’s interpretation of the duty to
consult is too weak to address the imbalances between Indigenous rights and the extractive

nature of Canada’s economy.

Canada appears to have a long way to go in terms of achieving compliance with International
Indigenous rights law. There are suggestions that the Canadian government will move to
incorporate the UNDRIP into domestic federal law®?, but it would most likely be overly
optimistic to expect meaningful change given the ways in which Indigenous interests clash
with those of Canada. It has been noted also that the current Canadian Prime Minister appears
to believe that the Canadian Constitution largely already accords with the UNDRIP.>? This
may suggest that the proposed legislative reforms will not be particularly transformative. It is
also worth mentioning that British Colombia is the only Canadian province to implement the

UNDRIP in provincial law,*2 but as mentioned above, this has not stopped British Colombia
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from engaging in constant battles with the Wet’suwet’en in respect of pipeline-building on or

through Indigenous lands. >4

6. Conclusion

Indigenous peoples have come a long way in terms of international human rights law, from
effectively being almost entirely excluded to now having several notable documents and a
number of norms of customary law devoted to their interests. The conditions surrounding
Indigenous rights have not developed to a point anywhere near past injustices. The situation
detailed here in respect of Canada is by no means exclusive to that jurisdiction: recent welfare
reforms in Australia appear to have similarly and disproportionately affected Aboriginal
peoples.’™ Indigenous poverty rates in Australia have made slight improvements in the past
decade but have increased outside of the major cities, areas where Indigenous peoples are more
likely to live, and perhaps going as high as 53% in particularly remote locations.**® Assuming
that there is no meaningful prospect of the UNDRIP being outfitted with stronger powers of
enforcement, it will largely be left up to individual signatory states - who have contributed to
the suffering of Indigenous peoples in the past — to consider changing their tack. It has been
mentioned that bad faith has played a part (as Anaya’s confirmed); as such, the failure to protect

the rights of Indigenous peoples has not come about by accident.

Canada’s current prime minister is often publicly supportive of Indigenous rights, and
apparently keen to undertake the rebuilding of the relationship between colonial usurpers and
Indigenous peoples. His actions in private often tell a different story however, not least the
refusal to fully implement the UNDRIP within Canadian law.'® It is to be hoped that Canadian

courts are able to make inroads in future. As Anaya has suggested, by using the UNDRIP and
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international norms in interpretation, as Brennan J did in Mabo v Queensland,*® progress
might be made. Until this occurs, Indigenous rights will in all likelihood remain largely

unfulfilled aspirations.
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